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EITC Ban – IRC § 32(k)(1):
1. The Statute: 
i. In General “No credit shall be allowed under this section for any taxable year in the disallowance period.” 
ii. Disallowance Period “For purposes of paragraph (1), the disallowance period is 
1. the period of 10 taxable years after the most recent year for which there was a final determination that the taxpayer’s claim of credit under this section was due to fraud, and 
2. the period of 2 taxable years after the most recent taxable year for which there was a final determination that the taxpayer’s claim of credit under this section was due to reckless or intentional disregard of rules and regulations (but not due to fraud).”
2. History
i. Taxpayer Relief Act of 1997, § 1085
i. Purpose: 
1. Joint Committee on Taxation: “The Congress believed that taxpayers who fraudulently claim the EIC or recklessly or intentionally disregard EIC rules or regulations should be penalized for doing so.” 
2. House Report: Addresses the “EIC Compliance Problem”

EITC Ban v. EITC Disallowance – IRC § 32(k)(2)
3. EITC Recertification under IRC § 32(k)(2)
Taxpayers making improper prior claims
“In the case of a taxpayer who is denied [the EITC] for any taxable year as a result of the deficiency procedures . . .  no credit shall be allowed . . . for any subsequent taxable year unless the taxpayer provides such information as the Secretary may require to demonstrate eligibility for such credit.”

4. Effect of 32(k)(2): Provides discretion to the IRS to request information from taxpayers after EITC disallowance—whether or not the EITC Ban was asserted. 
i. Years Affected: May include years following ban or years in which EIC was disallowed, but ban was not asserted
ii. Current regulations at Treas. Reg. § 1.32-3. 
1. Form 8862 – Information to Claim Earned Income Credit After Disallowance
2. Post-Recertification Years: If EITC allowed in year after disallowance, no subsequent recertification is necessary. 
3. Requested information depends on reason for disallowance and qualifications for EITC in the recertification year. 
4. Math Error: If TP fails to file Form 8862 or files incorrectly, EITC can be denied as a mathematical/clerical error under IRC § 6213(g)(2)(k).

EITC Ban – Recent Developments
5. PATH Act (2015), § 208
i. Expands EITC Ban framework in IRC § 32(k) to the Child Tax Credit and American Opportunity Credit
ii. New and large impact on undocumented immigrants
6. Expands Math Error authority to the EITC Ban
i. No Notice of Deficiency is necessary prior to disallowance of an EITC claimed in a disallowed year
ii. The statute does not require that Service use Math Error authority, but merely gives discretion to the IRS. 
iii. Also authorized for new Child Tax Credit and American Opportunity Credit bans

Challenges in EITC Administration
7. IRS is a revenue collection agency, not a social services agency
8. Complexity of EITC requirements
i. Limited English Proficiency taxpayers
ii. Taxpayers with disabilities and other vulnerable populations
iii. Immigrant communities
iv. Transient and/or marginally housed taxpayers
9. High audit rate
10. Challenges for non-traditional families
11. Fraud 
i. Unscrupulous return preparers
ii. Identity theft

Improper Imposition of the EITC Ban
12. Identified as one of the “Most Serious Problems” in the National Taxpayer Advocate’s 2013 Report to Congress
13. The NTA Raised alarms over the proposed use of math error authority in imposing the ban
14. Report’s Findings: 
i. Ban improperly imposed approximately 40 percent of the time in 2011
ii. Taxpayers were deprived of a benefit that averaged more than $4,600 for the two years combined;
iii. In 69 percent of cases, the ban was imposed without required IRS managerial approval;
iv. In almost 90 percent of cases, no explanation for why ban was imposed.

Case Study: Ms. D
15. Client - Ms. D:
i. Recently immigrated to U.S.
ii. Limited English Proficient
iii. Works full-time, earns approx. $15,000-$17,000 per year
iv. Single mother of two children
v. Throughout 2009, sole source of support for children in country of origin, children joined her in December 2009 after their immigration paperwork approved;
16. 2009 and 2010 Return Filing and Audit
i. In 2010, went to paid preparer, explained situation, preparer claimed EITC, ACTC, and Dependency Exemptions, filed as Head of Household for 2009;
ii. In 2010, TP lived with and fully supported children for 12 months, preparer again claimed EITC, ACTC, and Dependency Exemptions, and filed as Head of Household for 2010
iii. In 2011, IRS examined 2009 and 2010 returns
iv. TP responded, submitted documentation for 2009 and 2010; provided substantiation of eligibility for credits in 2010 (proof of relationship, residency and support)
v. IRS disallowed EITC, ACTC, Dependency Exemptions, and Head of Household filing status for both years
vi. Imposed 20% accuracy-related penalty
vii. Imposed EITC 32(k) 2-year ban on tax year 2009 (to be asserted for tax years 2011 and 2012)
viii. No explanation by IRS for imposition of the ban.
17. 2011 Filing
i. TP filed 2011 return as single with no dependents, receiving only her withholding back (BLITC later amended to claim credits); 
ii. NYS assessment, based on federal changes, totaling ~$8,000
iii. 2013 E-filed return was rejected, EIC line 64a still blocked, worked with IRS and paper filed 2013
18. 2012 Filing
i. Ban imposed on tax year 2012
ii. Filed 2012 claiming EITC and associated credits
iii. Received Notice of Deficiency for TY 2012, challenged imposition of ban in petition 
1. Note: Under the PATH Act, the IRS may now use math error authority in lieu of deficiency procedures
2. Coordinated with the TAS, which picked up the case
19. Taxpayer Advocate Service Involvement 
i. TAS worked the case for 2009, 2010, and 2011.
ii. TAS Findings:
1. Record contained no analysis of reckless or intentional disregard
2. IRS file contained proof of residency, relationship and support for tax year 2010 with original documents, despite IRS’s denial that it had ever received this information
20. Resolution: 
i. ban lifted, EITC and associated credits allowed for tax years 2010, 2011, and 2012
ii. Tax court case settled, fully favorable to taxpayer
iii. Total refunded to taxpayer: >$16,000 federal, $6,000 state
21. Tips:
i. FOIA at examination/audit recon stage (see sample request)
ii. Preserve claim to EITC for banned years, but may need to paper file
iii. Possible 10-year ban as a consequence?
iv. TAS, TAS, TAS

The EITC Ban: Concerns Going Forward
22. Expansion of IRC 32(k) to include the Child Tax Credit will impact more LEP and immigrant communities (ITIN eligibility)
i. Recent ban case at BLITC: Taxpayer found to be “reckless” for inability to answer questions in English during office examination
23. Expansion of IRC 32(k) to include the American Opportunity Credit will affect an often young, transient student population
24. If Tax Court does not have jurisdiction to hear ban issue in the first year in which it is proposed, expansion of math error authority will make it very difficult for taxpayers to challenge ban in Tax Court in subsequent years
25. Math error procedures will lead to more unlawful disallowances of EITCs where the initial ban enacted without careful consideration of the reckless/intentional standard
i. Taxpayers will have fewer opportunities to challenge imposition of the ban
ii. Many more taxpayers will not know that the ban was imposed
iii. NTA’s 2014 Annual Report to Congress identified math error notices and procedures as a Most Serious Problem; math error adjustments are particularly detrimental to low-income taxpayers
1. Procedure to challenge math error adjustment: After IRS issues notice, taxpayer has 60 days from date of notice to request abatement of tax; if unsuccessful, IRS then applies deficiency procedures pursuant to §6212

II. Internal Revenue Manual (IRM) Guidance: IRM 4.19.14.6.1  (Nov. 24, 2015) EITC 2/10 Year Ban - Correspondence Guidelines for Examination Technicians (CET)
1. The National Taxpayer Advocate’s 2013 Annual Report to Congress criticized IRS for not individualizing its approach to determinations regarding the EITC Ban 
2. Required Examiner Considerations: 
i. “A variety of facts must be considered in determining whether the 2-Year Ban should be imposed.”
ii. “A taxpayer’s failure to respond adequately or not respond at all does not in itself indicate that the taxpayer recklessly or intentionally disregarded the rules and regulations of EITC.”
iii. Consistent with IRS Service Center Advisory SCA 200245051 (Nov. 8, 2002)
3. Required Examiner Actions: 
i. Review the documentation submitted by the taxpayer
ii. Determine whether the 2 Year Ban should be asserted based on:
1. Applicable tax law
2. The taxpayer’s documentation
3. Taxpayer contact
4. IDRS research
5. Prior year exam workpapers 
4. Managerial approval required. 
5. Significantly, IRM requires the correspondence exam technician to contact the taxpayer by phone
6. Problems with the IRM
i. Definition of Mental State: Because the IRM does not define the key statutory terms, (“reckless” and “intentional disregard”, the Ban is subject to inconsistent application.
1. IRM does not indicate whether the key terms have separate definitions
ii. Return Preparer Misconduct: There is no procedure for separating the return preparer’s conduct as reflected on the return from the taxpayer’s situation. See Baker v. Commissioner, T.C. Summ. Op. 2014-57 (June 23, 2014)

The Jurisdictional Issue
7. Basic Question: In which year does the Tax Court have jurisdiction to consider the merits of the ban?
i. The year in which the ban arises (the “conduct year”), or
ii. The year in which the ban is in place (the “ban year”)?
8. Example: Dave claims EITC on 2013 tax return; IRS issues a notice of deficiency proposing to disallow the EITC, impose a 20% accuracy-related penalty and ban Dave from claiming the EITC in 2014 and 2015 due to its determination that his EITC claim was either the result of an intentional disregard of rules or recklessness.
i. Can Dave challenge the ban if he files a petition with respect to 2013?
ii. Or must he claim the EITC in 2014 or 2015 and file a petition to Tax Court alleging that (i) he is entitled to the EITC and (ii) his conduct in 2013 did not justify imposing the ban?
9. Tax Court is a court of limited jurisdiction. IRC § 6214(a).  
i. Deficiency Jurisdiction? Tax Court has jurisdiction to redetermine the correct amount of the deficiency. A disallowed refundable credit claimed during the ban period  will result in a deficiency in a future year that is not before the court
ii. Jurisdiction for Other Tax Years? The Tax Court, in redetermining the correct amount of a deficiency, “shall consider such facts with relation to taxes for other years…as may be necessary correctly to redetermine the amount of such deficiency, but in so doing shall have no jurisdiction to determine whether or not the tax for any other year…has been overpaid or underpaid.” IRC § 6214(b).
iii. Jurisdiction for Penalties?
1. Section 6665 authorizes the deficiency procedures to apply to certain penalties imposed by Chapter 68
2. Section 32(k) is not described as a penalty or addition to tax. 
3. Even if Section 32(k) is a penalty, it is not contained within Chapter 68 dealing with additional amounts and penalties (Secs. 6651-6751).  
iv. Declaratory Judgment Jurisdiction? The Tax Court does not have independent declaratory jurisdiction to review the IRS determination that 32(k) will apply to any EITC claim made in a later year.
10. Cases on Jurisdictional Issues
i. Very few reported cases involve the imposition of the ban, and until February of 2016 none has raised the jurisdictional issues
ii. Ignoring the Issue:
1. Garcia v Comm’r, TC Summ Op 2013-28 (the facts relating to the taxpayer’s incorrect claiming of the EITC in the conduct year did not justify a finding of recklessness or intentional disregard and thus the court declined to impose the ban in the two successive taxable years)
2. Baker v Comm’r TC Summ Op 2014-57 (same)
iii. Raising the Issue - Ballard v Commissioner, Docket 3843-15S (Feb. 12, 2016)
1. Summary: Sympathetic facts but opinion holds that Ballard was not entitled to treat for 2013 the child as a qualifying child for purposes of the EITC or the CTC (though was able to treat him as a dependent)
2. Ballard was not subject to the accuracy-related penalty in part due to his use of a paid preparer and its finding that “nothing in the record suggested petitioner has any particular training or background in accounting or matters involving Federal income taxation.”
3. IRS also proposed two-year penalty for years 2014 and 2015
4. Opinion: 
a. Expressed reluctance in deficiency cases to “make findings or rulings that have no tax consequences in the period or periods presently before it.”
b. Acknowledges “attractiveness in making the determination in the same year that the earned income credit is disallowed albeit on other grounds and we have addressed the issue in other non-precedential opinions, see Section 7463(b).”
c. Declines to make a determination with respect to ban, though signals to IRS that its finding that accuracy-related penalty did not apply “strongly suggests” that ban should not apply
d. Notes that “the record does not reveal whether a finding or ruling on the point would have any Federal tax consequence in either 2014 or 2015. We cannot tell whether petitioner's Federal income tax returns, if required, have been filed for those years and point out that his return for 2015 is not yet even due.”
11. Policy Considerations: There are strong policy reasons for the Tax Court to resolve the issue in the ban year: cost, ban’s chilling effect, access to evidence, importance of the credits to claimants, and strong possibility ban imposition may be erroneous. 
i. Even more so given that the PATH Act allows IRS to use math error when taxpayer claims credit in a ban year.
